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Facts – The Property

You represent a developer looking to purchase a plot of land for its next
development project – an office complex. Your client has identified a multi-
acre parcel of real property perfect for its project.

The property is overgrown, and the existing building on it is in disrepair, as
operations there ceased sometime in the 1980s. The owner of the property
at that time experienced financial difficulties and abandoned the property.
The current seller purchased the property through a sheriff’s sale. Despite
its current condition, the property fits your client’s business needs.

You learn the property is for sale for $10 million, a price acceptable to your
client, but your client is concerned about potential site contamination, as the
structure on it appears to have been either a factory or warehouse.



• Your client discovers the property was an industrial site for many years. The building on it
manufactured pool chemicals, and the rear of the lot was used as a landfill.

• Your client nevertheless wants to move forward with the purchase and enters into a PSA
with the seller. Your client wants to conduct due diligence of the property, including by
performing an environmental investigation by a reputable environmental inspection firm.

• The PSA gives your client 60 days to conduct a due diligence inspection of the property,
including geo-technical testing and a review of the financial, legal and physical condition of
the property, including a non-invasive environmental assessment of the property.

• However, the PSA expressly prohibits your client from conducting any physically intrusive
testing of the property, or using, consulting or engaging a Licensed Site Remediation
Professional (“LSRP”) in connection with performing any onsite inspections.

Additional Facts – The PSA



Representations and Warranties Insurance

• The PSA requires that your client procure representations and
warranties insurance (“R&W Insurance”) with no seller indemnity
in lieu of a traditional escrow.

• What is R&W Insurance?

• How does your client procure it?

• How often does it play a role in commercial real estate transactions?

• What does “no seller indemnity” mean?



The PSA contains a confidentiality provision, through which the
prospective buyer (your client) agrees to take reasonable efforts to
hold and to cause its representatives to hold, in strict confidence,
and not disclose to any other person, without the prior written
consent of the seller, any information regarding the property,
including any information relating to the property’s condition
obtained in connection with any studies, inspections, testing or
analyses conducted by the buyer as part of its due diligence.

Confidentiality Concerns



Assume the seller already has begun cleaning up a limited
contamination issue on the property. Also assume that your client
retains a non-LSRP consultant, who begins inspecting the property in
connection with the buyer’s due diligence. During the consultant’s
inspection, a DEP representative arrives onsite and begins speaking with
the consultant, who advises he has discovered significant additional
contamination on the property beyond the scope of that already being
addressed by the DEP.

Twist – Surprise DEP Visit!



The PSA requires your client to maintain, at all times during
the due diligence period, general liability insurance in an
amount not less than $1,000,000 with the seller being named
as an “Additional Insured” with respect to the property, and
renders your client responsible for any damage caused as a
result of its inspections.

Insurance Considerations



The PSA requires your client to indemnify, defend, and hold seller
free and harmless from and against any and all costs, loss,
damages and expenses, of any kind or nature whatsoever
(including attorney’s fees and costs) arising out of or resulting from
the buyer’s or its representatives’ conduct or activities upon the
property in connection with any pre-closing inspections,
examinations, testings and/or investigations of the property.

Indemnification Issues



The PSA outlines certain seller covenants, including the following:

(a) Seller shall, at all times from the date hereof until the transfer of title to the
property, maintain the property in its current condition, reasonable wear and tear and
casualty excepted;

(b) Subsequent to the date of the PSA and until the closing, the seller shall not enter
into any lease agreement whether oral or written, with any party or allow any party to
occupy or use the property without the buyer’s written consent; and

(c) Seller shall maintain property insurance for the full replacement value of the
property until the closing date.

Your client has several questions…

PSA (cont.) – Seller’s Covenants



After the parties sign the PSA, but before the closing occurs, the
seller leases the property to another company looking to park its
fleet of trucks somewhere on the dilapidated lot. The lease
extends well beyond the proposed closing date and interferes with
the buyer’s intended use of the lot. The seller did not secure the
buyer’s consent before entering into the lease, and the seller’s act
breaches multiple representations and warranties included in the
PSA.

Twist – Seller Leases the Property!



After the parties sign the PSA, but before the closing occurs,
the buyer discovers someone recently dumped several
chemical-filled drums on the far corner of the lot. The spilled
chemicals appear to have flowed into a neighboring lot, which
operates as a nursery.

Twist – Chemical Spill!



Your client’s intended use of the premises is non-industrial, so it
does not want to assume responsibility for any contamination that
occurred prior to the closing or for the cleanup of such
contamination. Instead, it wants the seller to bear responsibility
for both the contamination itself and for any cleanup. The seller,
of course, does not want to bear responsibility for any
contamination occurring after the closing, however unlikely, or for
the cleanup of any such contamination.

Modifying the PSA and Additional 
Coverage Issues



During the due diligence period, the seller receives a letter
from the DEP, saying monitoring near the property will
begin shortly for 1,4 dioxane and a set of fluorinated
chemical substances called PFAS – potentially cancer-
causing chemicals known as emerging contaminants.

Emerging Contaminants



The PSA contains a provision titled, “Condition of the Property/Environmental 
Matters,” under which the seller represents and warrants, among other things, 
as follows:

• During the preceding 4 years, the seller did not receive any written notification identifying 
it as a potentially responsible party under any environmental law(s), or any written notice 
relating to any allegation or investigation of any violations by seller of any environmental 
laws, or any written notice of any environmental claim, with respect to the property.

• To the seller’s knowledge, no environmental condition exists, and no release of hazardous 
substances has occurred at, on, in, over, from, or under the property that has given rise or 
could reasonably be expected to give rise to an environmental claim or a remediation 
obligation.

Seller’s Representations



Post-closing, the buyer learns that decades ago, but sometime after the sheriff’s sale,
the seller received a letter from a neighboring property owner advising the seller of its
potential responsibility for contamination discovered on the neighboring lot. The
contamination allegedly occurred when the seller spilled several large drums of pool
chemicals while transporting them across the property, causing the drums’ contents
to flow across the property line.

The seller did not notify any environmental agency about the spill, and, therefore, the
neighbor’s letter did not turn up during the buyer’s due diligence. Moreover, because
the neighbor passed away years ago, no one followed up on the claim.

When confronted about why it did not disclose the existence of the letter or its
contents, the seller claimed it did not know it needed to disclose the letter because it
was received so long ago, and because it was not sent by an environmental agency.

Seller’s Representations Breached?



In the PSA, the seller also covenants that:

(i) it possesses good, valid and marketable title in fee simple to the property,
together with good and marketable title to all rights, privileges, and interests,
belonging or in any way pertaining to such real property, and to all of the
buildings, structures and other improvements thereon, subject to no liens; and

(ii) no person, other than seller, has any occupancy or use rights with respect to
the property.

During due diligence, and after the PSA is signed, it is discovered that the seller
(who, again, purchased the property through a sheriff’s sale) does not own the
entire property, but actually owns only two-thirds of it, with the remaining one-
third belonging to an individual not party to the proposed real estate transaction.

Twist on Seller’s Ownership



Final Comments and Q&A
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SAMPLE CONTRACTUAL PROVISION 

 

Insurance and Indemnification provisions from Seller’s Purchase and Sale Agreement that 

is required in connection with the  purchaser’s conduct of due diligence. 

 

Indemnification:  Purchaser and Purchaser’s engineers, consultants, contractors, agents and 

representatives (“Purchaser’s Agents”, shall indemnify, hold harmless and defend each of the 

Seller Parties (as hereafter defined) from and against all claims, suits, actions, proceedings, losses, 

damages, liens, expenses and costs, including, without limitation, attorneys’ fees, arising out of or 

in any way related to or resulting from: (A) any Purchaser Parties entry onto the Real Property or 

any acts or omissions of any Purchaser Parties on or around the Real Property, including, without 

limitation, any investigations or inspections of any portion of the Real Property by any Purchaser 

Parties, or (B) any default by any Purchaser Parties of its obligations under this Agreement; 

provided, however, that Purchaser’s and Purchaser’s Agent’s obligations under this paragraph shall 

not apply to the mere discovery of a pre-existing environmental or physical condition at the 

Property to the extent Purchaser or any Purchaser Agent did not exacerbate such condition.  The 

obligations of Purchaser under this subsection will survive any termination of this Agreement and 

the Closing. 

Insurance:  Prior to each entry on the Subject Property pursuant to this Agreement, Purchaser 

shall furnish or cause to be furnished to Seller, and cause to be maintained and kept in effect, and 

without expense to Seller at all times that any entry is made upon the Subject Property, insurance 

issued by Purchaser’s Agents, alone or with excess coverage, meeting the following requirements. 

 

 (i) comprehensive general liability insurance in an amount not less than Three Million 

Dollars ($3,000,000.00) for injury to any one person in one occurrence and not less than Five 

Million Dollars ($5,000,000.00) in the aggregate and not less than One Million Dollars 

($1,000,000.00) for damage to property arising out of any one occurrence;  

 

 (ii) Automobile insurance coverage for owned, hired and non-owned autos in an amount 

not less than One Million ($1,000,000);   

 

 (iii) Worker’s Compensation insurance coverage at limits in compliance with the 

Workers’ Compensation Law of the State of New Jersey;  

 

 (iv) with respect to any drilling, boring or other invasive environmental inspection, 

Contractor’s Pollution Liability insurance with a limit of not less than $2,000,000 per 

occurrence for bodily injury and property damage which shall provide coverage for damages 

relating to any pollution or contamination of the Premises and/or its environs as a result of the 

activities of any of Purchaser’s Agents;  and 

 

 (v)  Professional Liability insurance in the amount of One Million Dollars ($1,000,000) 

per occurrence and in the aggregate, 



 

{02803112.DOCX;1 } 

 

The above insurance coverage limits may be met through the application of umbrella/excess 

liability coverage. All policies shall name the Seller as an additional insured.  All policies shall be 

issued by an insurance company licensed to do business in the State of New Jersey. Purchaser 

shall, or shall cause Purchaser’s Agents to, deliver to the Seller certificate(s) of insurance 

evidencing such insurance prior to the date of entry onto the Property, and that such coverage will 

not be canceled or materially changed without thirty (30) days written notice to Seller and, on 

request, thereafter copies of the relevant policies, subject to any necessary and reasonable 

redactions.  The minimum limits of the insurance coverage to be maintained by or for Purchaser 

hereunder shall not limit Purchaser’s liability hereunder. 
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By William J. Beneduce and  
Marty M. Judge

In performing environmental due dili-
gence before implementation of the 
New Jersey Site Remediation Reform 

Act (SRRA) on May 7, 2012, the envi-
ronmental attorney or consultant would 
file an Open Public Records Act (OPRA) 
request to the New Jersey Department 
of Environmental Protection (NJDEP). 
Prior to SRRA, environmental consul-
tants would periodically submit reports 
to the NJDEP and obtain feedback from 
the NJDEP. The ability to conduct OPRA 
reviews of the NJDEP files meant that 
private parties had access to all environ-
mental information pertaining to a site 
which was then available, thereby making 
the due diligence process relatively seam-
less and straightforward.

By contrast, after SRRA, there is 
very little, if any, written feedback from 
the NJDEP during the cleanup process. 
Under SRRA, a “licensed site remedia-
tion professional” (LSRP) program was 
established to have licensed professionals 
oversee the remediation of contaminated 

properties with limited NJDEP involve-
ment. While there are certain deadlines 
for submitting forms and reports to the 
NJDEP, under SRRA and NJDEP’s regu-
lations, there are significant time gaps. 
Generally, the LSRP is only obligated to 
forward reports to the NJDEP when the 
“response action outcome” (RAO) is is-
sued. Thus, environmental due diligence 
became a more difficult task to perform 
post-SRRA because the information 
needed to conduct due diligence is less 
frequently available and not as regularly 
filed with the NJDEP.

This poses a significant dilemma 
for parties who need to perform envi-
ronmental due diligence in a full and 
timely manner to develop information 
about property conditions, to allocate 
liability and to manage environmen-
tal risks. Under the liability schemes 
of the Comprehensive Environmental 
Response, Compensation and Liability 
Act (CERCLA) at the federal level, and 
the Spill Compensation and Control Act 
(Spill Act) at the state level, a party ac-
quiring potentially contaminated prop-
erty risks becoming liable for the clean-

up unless the acquiring party can show 
that it has complied with the “innocent 
purchaser” requirements in those stat-
utes. These requirements obligate the 
acquiring party to conduct “all appro-
priate inquiry” into the environmental 
conditions of the property, which is an-
other way of saying that due diligence 
to review all relevant documents and 
site conditions must be performed.

An environmental consultant will 
initially prepare a Phase I Environ-
mental Site Assessment (federal) or a 
Preliminary Assessment Report (New 
Jersey). These reports include a review 
of past operations at the site, including 
any documents reflecting prior con-
tamination. If those reports reveal in-
formation that contamination may exist 
on the property, then additional inquiry 
may be necessary. The type of informa-
tion formerly contained in the NJDEP’s 
site remediation files before SRRA, and 
which would now be contained in an 
LSRP’s files, is invaluable to conduct-
ing due diligence.

If documents can only be obtained 
from the NJDEP but not an LSRP, the 
parties performing due diligence may 
not have complete information upon 
which to analyze the environmental 
condition of property at the time a trans-
action must be completed. If no reports 
are being submitted to the NJDEP over 
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an extended period of time, professionals 
performing due diligence will be unable 
to accurately advise their clients about 
the condition of the property, unless the 
parties are willing to wait until those 
reports are released by an LSRP to the 
NJDEP, which may be unrealistic given 
the timing constraints of most transac-
tions. How can a party be assured that 
an environmental due diligence has been 
adequately performed if the information 
necessary to complete the due diligence 
may be difficult (or even impossible) to 
obtain because it rests solely in the hands 
of an LSRP and not the NJDEP?

Contracting parties can always stip-
ulate to the sharing of documents in their 
respective possession or control, includ-
ing documents prepared by an LSRP 
hired by one of the parties. But not every 
due diligence will be satisfied by obtain-
ing and reviewing environmental docu-
ments only in the possession or control 
of the parties themselves. Due diligence 
problems can also arise where the reme-
diating parties are not the parties to the 
contract. This could occur where reme-
diation at an adjacent property owned by 
another person becomes relevant to the 
environmental condition on the property 
for which a due diligence is being per-
formed — either because contamination 
on that other site migrated to the due 
diligence property or vice versa. Another 
situation is where remediation is occur-
ring on the same property for which the 
due diligence is being performed, but the 
remediating party is not in privity with 
the contracting parties — the remediat-
ing party is a prior owner of the property.

An obvious solution to this problem 
would be to make certain LSRP records 
subject to OPRA before submission to 
the NJDEP. Unfortunately, last year, the 
New Jersey Attorney General’s Office is-
sued an informal opinion that LSRPs are 
not “public agencies” under OPRA and, 
therefore, are not subject to the public 
records maintenance and disclosure re-
quirements of that statute. The attorney 
general’s informal opinion stated that 
documents prepared by an LSRP are not 
“government records” under OPRA, un-
til submitted to the NJDEP. This deter-
mination exacerbates the due diligence 
problems discussed above because the 
time constraints to complete due dili-

gence cannot depend on when an LSRP 
decides to issue an RAO, or when a re-
mediation deadline arises. If the attorney 
general’s informal opinion continues, it 
may have severe liability consequences 
for parties trying to comply with their 
“all appropriate inquiry” obligations 
under the CERCLA and Spill Act “inno-
cent purchaser” defenses.

The preferred solution for this 
problem is for the Legislature to amend 
OPRA to explicitly provide that con-
tracting parties needing LSRP records 
to perform due diligence shall have ac-
cess to those records for such purposes 
before submission to the NJDEP. A leg-
islative fix makes sense because this 
OPRA amendment could be tailored to 
the specific issue of due diligence. The 
amendment could take into account the 
“all appropriate inquiry” standards under 
CERCLA and the Spill Act, and any con-
cerns about portions of LSRP records. 
Protections could be built into the legis-
lation to address issues like draft reports 
and data that have not yet gone through a 
quality assurance/quality control review. 
Legislation could also address the ques-
tion of responsibility for paying the costs 
of producing and copying LSRP docu-
ments, and protection from unnecessary 
disclosure of confidential documents. 
The legislation might also specify that 
the unavailability of any such documents 
via an OPRA request does not render an 
otherwise appropriate “innocent purchas-
er” due diligence invalid under the Spill 
Act.

Under the case of Fair Share Hous-
ing Center v. N.J. State League of Mu-
nicipalities, 207 N.J. 489 (Aug. 23, 
2011), the Supreme Court reversed the 
Appellate Division and held that the N.J. 
State League of Municipalities is a “pub-
lic agency” within the meaning of OPRA 
and, thus, its files are “public records” 
subject to disclosure under OPRA. 
The court noted that the terms “public 
agency” were broadly defined in OPRA 
(N.J.S.A. 47:1A-1.1) as:

[A]ny of the principal depart-
ments in the Executive Branch 
of State Government, and any 
division, board, bureau, office, 
commission or other instrumen-
tality within or created by such 

department; the Legislature of 
the State and any office, board, 
bureau or commission within 
or created by the Legislative 
Branch; and any independent 
State authority, commission, 
instrumentality or agency. The 
terms also mean any political 
subdivision of the State or com-
bination of political subdivi-
sions, and any division, board, 
bureau, office, commission or 
other instrumentality within or 
created by a political subdivi-
sion of the State or combina-
tion of political subdivisions, 
and any independent authority, 
commission, instrumentality or 
agency created by a political 
subdivision or combination of 
political subdivisions.

Accordingly, the court held that un-
der OPRA, a “public agency” included 
an “instrumentality … created by a … 
combination of political subdivisions,” 
such as the League of Municipalities. 

Using a similar analysis, a court 
could hold that an LSRP is “any office, 
board, bureau or commission within or 
created by the legislative branch” and, 
therefore, LSRPs are “public agencies” 
whose records are “public records” sub-
ject to disclosure under OPRA. Such 
a determination might find support in 
SRRA. Under Section 16 of SRRA, an 
LSRP’s highest priority in the perfor-
mance of professional services is the 
protection of public health and safety 
and the environment. Thus, the LSRP’s 
main duty is to act for the benefit of the 
state and its citizens, and the LSRP is be-
ing asked to carry out essential functions 
for the protection of human health and 
the environment. Accordingly, SRRA 
has arguably established the LSRP as a 
de facto public agency with its records 
subject to disclosure under OPRA.

Section 20 of SRRA requires LSRPs 
to maintain and preserve all data, docu-
ments and information concerning reme-
diation activities at each site they have 
worked on, including but not limited to 
reports and contractual documents, raw 
sampling and monitoring data. LSRPs 
are required to submit those records to 
the NJDEP when RAOs are filed. Based 
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on these provisions, the Legislature has 
recognized the importance of these doc-
uments and the necessity in making them 
public records. There is little additional 
burden on LSRPs to be subject to OPRA 
since Section 20 of SRRA mandates 
LSRPs to maintain and preserve all such 
documents.

With regard to production and copy-
ing costs, the OPRA fee structure can 
easily be corrected by the Legislature to 
allow LSRPs to charge for OPRA pro-
duction. Requesting parties should pay 

LSRPs for their reasonable costs. This 
seems logical in context of an inquiry 
necessary to establish the “innocent 
purchaser” defense, because the cost of 
eventual cleanup liability would exceed 
any production and copying costs.  

While we can understand that 
LSRPs may not want to become the pri-
mary OPRA responder for properties 
undergoing remediation, given how the 
Legislature has set up the LSRP pro-
gram, it seems there may be no other 
choice. Transparency in site remediation 

is critical to the effective functioning of 
the state’s transference of cleanup over-
sight to LSRPs. Parties attempting to 
conduct “all appropriate inquiry” under 
CERCLA or the Spill Act may find them-
selves subject to substantial environ-
mental liability if they are denied timely 
access to documents needed to complete 
that analysis. Therefore, clarification for 
finding LSRPs subject to OPRA should 
either be provided by the judicial system 
or, better yet, through carefully crafted 
amendatory legislation.¢

3                                                             NEW JERSEY LAW JOURNAL, MAY 13, 2013                                     212 N.J.L.J. 414



 

 
This article presents the views of the authors, which do not necessarily reflect those of Hunton Andrews Kurth LLP or its clients. The 
information presented is for general information and education purposes. No legal advice is intended to be conveyed; readers 
should consult with legal counsel with respect to any legal advice they require related to the subject matter of the article. Receipt of 
this article does not constitute an attorney-client relationship. Prior results do not guarantee a similar outcome. Attorney advertising. 
 

Lawyer Insights 
Novolex Case Brings Lessons On R&W Insurance 
By Patrick McDermott, Syed Ahmad and Kevin Small  
Published in Law360 | April 8, 2020 

In the world of representations and warranties insurance 
claims, a dispute playing out in court is a rarity given many 
claims are resolved before a formal dispute and many 
policies contain arbitration provisions. Thus, litigation in New 
York state court between Novolex Holdings LLC and a few 
of its insurers concerning coverage under an RWI policy for 
a $267 million loss is particularly noteworthy. 

 

Background 

The dispute arises from Novolex’s acquisition in 2018 of The Waddington Group, or TWG, a manufacturer 
of food packaging and disposable products, for $2.275 billion pursuant to an equity purchase agreement. 
As is common in such transactions today, Novolex procured RWI to protect against the risk that a 
representation or warranty in the equity purchase agreement turned out to be inaccurate. Given the size 
of the deal, Novolex purchased a large amount of coverage: $150 million in limits under four policies in 
excess of a $17 million retention. 
 
Following the transaction, Novolex alleges that it discovered that various representations in the equity 
purchase agreement had been breached. Each purported breach relates to the overarching allegation 
that the seller was aware that TWG’s third-largest customer, Costco Wholesale Corp., intended to 
significantly reduce its business with TWG. Novolex further claims that, as a result of the alleged 
breaches of representations under the equity purchase agreement, it suffered significant damages, 
estimated to be approximately $267 million. 
 
Novolex filed a claim with its insurers seeking to recover for its loss. Following a mediation, Novolex 
resolved its claims with the primary insurer and the first-layer and third-layer excess insurers. 
 
Coverage was refused under the second-layer excess policy, which was issued by Illinois Union 
Insurance Co. (although multiple insurers in addition to Illinois Union bore the risk of loss under the 
policy). Novolex filed suit to recover the insurance proceeds, asserting one count for declaratory judgment 
that the policy was enforceable and six counts related to the alleged breach of various representations in 
the equity purchase agreement and, consequently, the policy due to Illinois Union’s failure to pay. 
 
Illinois Union’s Motion to Dismiss 
 
The first matter of judicial business seeks to answer that elementary question that has befuddled law 
students and some practicing lawyers alike since time immemorial: What is a contract anyway? More 

https://www.law360.com/companies/costco-wholesale-corp
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specifically, Illinois Union moved to dismiss two of Novolex’s claims related to the allegation that the seller 
breached a representation that no significant customer had or intended to terminate, cancel or adversely 
modify a “contract.” According to Illinois Union, Novolex fails to identify a contract that was impacted. 
Novolex opposes that motion arguing there is, in fact, a contract that has been impacted. 
 
The motion to dismiss focuses on a single representation, Section 3.18 of the equity purchase 
agreement, titled “Significant Customers and Suppliers,” which provides, in relevant part, the following: 
 
Since December 31, 2017, there has not been any written notice or, to the Knowledge of Parent, any oral 
notice, from any such Material Relationship that such Material Relationship … intends to terminate, 
cancel or adversely … modify any Contract between a [TWG] and any such Material Relationship. 
 
The term “contract” in Section 3.18 is defined as “any contract, agreement, license, lease, guaranty, 
indenture, sales or purchase order or other legally binding commitment in the nature of a contract, 
whether written or oral.” 
 
Illinois Union asserts that Novolex’s claims that the representation in Section 3.18 was breached fails to 
state a claim under Delaware law, which governs the interpretation of the equity purchase agreement. 
The relationship between TWG and Costco was established by multiple documents, including the basic 
vendor agreement. 
 
Illinois Union argues that the agreement did not impose on Costco a legally binding commitment to make 
purchases; rather, it provided for Costco to issue purchase orders based on its needs at a given time, 
which were issued and fulfilled throughout the year. So, the argument goes, since the basic vendor 
agreement imposed no obligation on Costco to make purchases, there can be no “contract” that Costco 
intended to terminate, cancel or adversely modify even if Costco intended to reduce its purchases from 
TWG. 
 
Illinois Union focuses on the fact that in the complaint Novolex did not cite a specific agreement between 
TWG and Costco that was purportedly effected. In further support of its argument, Illinois Union contends 
that, had the parties to the equity purchase agreement intended there to be a representation related to 
the volume of Costco’s purchases, Section 3.18 would have explicitly stated so as other examples of 
acquisition agreements do. 
 
Novolex’s Opposition 
 
Novolex opposes Illinois Union’s motion on two grounds. First, Novolex asserts that the purchase orders 
are contracts under the equity purchase agreement because, according to Novolex, purchase orders, 
including those that “will be signed” in the future, were incorporated by reference into the basic vendor 
agreement. And since Costco advised TWG prior to closing that it intended to terminate future business 
that it placed through purchase orders, the seller’s failure to disclose that information was a breach of 
Section 3.18. 
 
Second, Novolex relies on the “objective theory of contracts” employed by Delaware courts. That theory 
provides that a contract is interpreted in a manner that would be understood by an objective, reasonable 
third party. Thus, Novolex argues, the agreement must be construed in the “commercial context” between 
the parties. 
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In doing so, Novolex posits that it plainly has stated a claim. It asserts that in “the commercial context in 
which manufacturers of food packaging and disposable products like TWG operate, customers are 
expected to make large and recurring purchases, and suppliers like TWG in fact make capital investments 
in reliance on those expected purchases so that they have capacity to fill them.” Novolex argues that per 
this “contractual framework” under which Costco made recurring and continuous purchases, which were 
“part and parcel” of the agreement between them, Costco’s decision to reduce its purchases had an 
adverse effect on the agreement between the parties, resulting in a breach of Section 3.18. 
 
In further support of its position, Novolex claims that Illinois Union’s argument — that there must have 
been a specific past purchase order that was terminated, canceled or adversely modified to breach 
Section 3.18 — would render the representation valueless. Specifically, Novolex notes that individual 
purchase orders are simple, one-off orders that, individually, do not meaningfully impact the relationship 
between Costco and TWG; but, comparatively, changes to the contractual framework between Costco 
and TWG would have a meaningful impact. Novolex contends that this is why the entire basic vendor 
agreement was identified as a material contract, as opposed to each purchase order. 
 
Illinois Union’s Reply 
 
In its reply, Illinois Union notes that the agreement between TWG and Costco specifically disavowed that 
any past purchasing history was binding on Costco and further stated that Costco would not be liable for 
any expenditures made by TWG. Illinois Union also argues that TWG and Costco’s prior course of 
dealings cannot create a legally binding commitment for future orders, and that Costco was under no 
obligation to make future purchases. 
 
Thus, Illinois Union says, Section 3.18 could not have been breached. Finally, Illinois Union notes that the 
representation was not meaningless because an individual purchase order, until fulfilled, could have been 
terminated, canceled or adversely modified. 
 
Takeaways 
 
Although the dispute between Novolex and Illinois Union at this motion-to-dismiss stage boils down to 
whether there was a contract between TWG and Costco that was impacted by Costco’s preclose decision 
to reduce its purchases, the case reinforces valuable lessons for structuring transaction agreements and 
procuring RWI. One such lesson is to ensure that a seller’s representations align with the buyer’s 
objectives, and that the relevant RWI policy applies in the event that the representations are breached. 
 
For example, Novolex apparently placed value on TWG’s relationship with Costco; however, one of the 
representations in the equity purchase agreement that Novolex relies on related to that relationship is 
now being challenged by Novolex’s insurer and may ultimately be interpreted as not providing the exact 
type of assurance that Novolex desired. And Illinois Union argues in its papers that there are 
representations that may have been more appropriate for accomplishing Novolex’s goal of ensuring that 
the relationship between TWG and Costco would remain intact post-close. 
 
Indeed, a representation that no material customer was planning to reduce its purchasing volume during 
the interim period, as compared to the representation in Section 3.18 involving changes to contracts, may 
have better served Novolex’s objective. We, of course, recognize that such an observation is easy to 
make with the benefit of hindsight. Nonetheless, it still offers food for thought in the context of the next 
transaction. 
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Interestingly, however, such a representation could cause an insurer to rely on an exclusion found in RWI 
policies that precludes coverage for breaches of forward-looking statements and projections. While a 
policyholder could certainly argue that such an exclusion is inapplicable (since it is based on the seller’s 
knowledge during a specific period), an insurer may argue that future purchasing volume is forward-
looking and, therefore, subject to the exclusion. 
 
Accordingly, it is important to evaluate the representations and consider how the RWI policy may respond 
and whether a breach of a representation would potentially trigger any exclusions. In the current RWI 
market, most insurers are amenable to working with policyholders to design policies that meet the specific 
needs of the deal, so it is possible to resolve such issues before there is a claim and a dispute over 
coverage. 
 
As noted above, disputes concerning coverage under RWI policies are uncommon given the prevalence 
of arbitration clauses. Thus, the Novolex case offers a rare glimpse at how a court would interpret the 
transaction agreement and policy provisions. And, if the motion to dismiss is any indication of what is to 
come, the case will provide a wealth of additional issues to consider for future transactions and insurance 
agreements, so stay tuned. 
 
  
 
Patrick M. McDermott is a counsel in the firm’s Insurance Coverage group in the firm’s Richmond office. 
Patrick counsels clients on all aspects of insurance and reinsurance coverage. He assists clients in 
obtaining appropriate coverage and represents clients in resolving disputes over coverage, including in 
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counsels clients on the recovery of insurance proceeds through informal negotiations and, where 
necessary, dispute resolution proceedings. He also advises clients on risk management and insurance 
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SRRA 2.0 USHERS IN NEW
CHANGES FOR REMEDIATION IN
NJ

What’s changed?
Passed in 2009, the Site Remediation Reform Act (SRRA) brought major changes to how New
Jersey’s contaminated properties are cleaned up and deemed fit for future development. Now, the
legislation has received its first overhaul, with the recent signing of S-3862/A-5293, known colloquially
as “SRRA 2.0.” This legislation revisits many of the required processes of identifying, reporting,
remediating, and maintaining cleaned sites, working out multiple kinks that have been grappled with
in New Jersey’s Site Remediation Program since the legislation was enacted.
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What’s new in SRRA 2.0? In this blog, we take you through the new legislation and highlight what real
estate, legal, engineering, and environmental professionals need to know about this important
update.

What is the Site Remediation Reform Act
(SRRA)?
SRRA privatized many of the responsibilities previously assumed by the New Jersey Department of
Environmental Protection (NJDEP). To accomplish this, SRRA created the Licensed Site Remediation
Professional (LSRP) program, through which environmental remediation experts must obtain
authorization to oversee cleanup of contaminated sites on the state’s behalf. These licenses are
managed through the Site Remediation Professional Licensing Board, created with SRRA’s passage.
The legislation also established a cleanup priority program, creating a class of properties called
Immediate Environmental Concern (IEC) cases. More than 10,000 remediation projects have been
completed since SRRA was implemented.

What are some of the major changes in
SRRA 2.0?
SRRA 2.0 identified and resolved areas of improvement within the legislation which affect how LSRPs
are licensed, how information is reported, how projects are financed, and firmly delineates the
obligations of a Person Responsible for Conducting the Remediation (PRCR).

New financial assurance funding sources
added
SRRA established that property owners must have a financial assurance mechanism in place when
an engineering control is implemented on a cleanup. If the property owner is non-responsive or if the
site is not being maintained to the state’s satisfaction, the state is authorized to access this dedicated
fund to finance any necessary repairs to ensure the health of the remediation. The funds may be
accessed for 50 years after a Response Action Outcome (RAO) is awarded or otherwise deemed
closed by the NJDEP. While the NJDEP has yet to access these funds on any remediation project,
they are well within their legal right to do so if deemed necessary, which means that partnering long-
term with an environmental remediation firm is in your development’s – and your money’s — best
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interest. Under SRRA 2.0, property owners can use surety bonds to fund this financial assurance
obligation. Surety bonds are widely regarded as a more accessible option, at about 1 to 3 percent of
the total remediation cost. Surety bonds are also easier to maintain, unlike a trust fund or a line of
credit, which are commonly used to fund this requirement.

Tying remediation status to real estate
SRRA 2.0 clarifies that the seller’s requirements for property remediation are transferred to the
property’s new owner. Remediation and maintenance requirements follow the property through its
unique ID, not by who owns it. While this was already known to real estate brokers and environmental
remediation companies, SRRA 2.0 goes the extra step to confirm this in writing.

Clarifying and revising LSRP requirements
and responsibilities
Licensed Site Remediation Professionals (LSRPs) are at the heart of SRRA, as they have the
important responsibility of overseeing remediations once under the auspices of the NJDEP. The
process to become an LSRP, and for which parts of an environmental cleanup an LSRP is needed,
were modified in SRRA 2.0. Some of the more significant revisions include:

1. Under the updated legislation, LSRPs must report any knowledge of any issue on a remediation
site, no matter which LSRP oversees that portion of the cleanup. Prior to SRRA 2.0, LSRPs were
not required to report contamination issues covered by a different LSRP. For example, a soil
remediation overseen by an LSRP would not need to report a groundwater contamination issue.

2. State-based licensing requirements have been relaxed. SRRA 2.0 still requires LSRPs to have
hands-on, full-time experience working in environmental remediation in New Jersey, but now, an
applicant qualifies with two years of New Jersey experience within five years of the LSRP
application date. Prior to SRRA 2.0, an applicant needed to demonstrate two years of New
Jersey experience immediately prior to the application date, which restricted who could apply to
become an LSRP.

3. An LSRP does not need to be retained for due diligence investigations.
4. An LSRP must be retained for the duration of a project, and any work associated with a remedial

action permit (RAP) must be kept with this LSRP.
5. LSRPs cannot retain non-LSRPs to conduct work on a remediation site. There is an exception to

this rule is the remediation is “managed, supervised, or periodically reviewed and evaluated” by
an LSRP.
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6. An applicant is not eligible for LSRP certification if they committed certain criminal offenses,
including those who committed a crime involving breach of trust or a crime or offense of “moral
turpitude.” Those listed on the state’s sexual offender registry are ineligible. Additionally, LSRP
applicants cannot have a history of revoked or surrendered state-awarded professional licenses,
within certain limitations.

Informing the public and local government
The PRCR must answer inquiries from the public regarding cleanup status. Under SRRA 2.0, this
entity must provide documentation or specific information that answers the placed inquiry. They may
also provide a written status report about the cleanup in question. This change in the bill is primarily
to address concerns raised by environmental and community groups about transparency during the
remediation process.SRRA 2.0 also requires notification of municipal and county government bodies
earlier than what was previously required in SRRA. The updated legislation also requires the party
responsible for the remediation to provide more documentation. Where SRRA only required the
submission of a work plan, SRRA 2.0 requires the reporting of work data and other relevant reports
when requested by the municipality or county government.

Going green
SRRA 2.0 instructs the NJDEP to encourage the use of green technologies and sustainable
environmental practices during remediation of a contaminated site whenever possible. However,
these practices cannot impact the remediation itself. SRRA 2.0 makes clear that public health and the
environment take precedence, and cleanup practices which may not be considered “green” should be
used when necessary to fulfill this obligation.

Language clarifications
SRRA 2.0 has clarified several terminologies throughout the legislation. Some of these clarifications
include:

Expanding the definition of “remediation” to include investigation and cleanup activities. SRRA
2.0 clarifies that natural resource damages are not a part of estimates when determining the cost
of a cleanup.
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Tweet

The ultimate injury to environmental assets beyond the defined site can seriously run up the
cleanup cost for the responsible party.
Replacing “hire” with “retained.” SRRA 2.0 amends the entire legislation to replace the
terminology “hire” with “retain.”
Defining what qualifies as an “immediate environmental concern” (IEC). The definition of an IEC
has been revised to emphasize a “confirmed contamination” on a site. It now also includes
contamination that has migrated into a structure, whether that structure is occupied or not. Prior
to SRRA 2.0, the legislation only stated that “occupied” structures were eligible for IEC status.
This means that an IEC in an abandoned building still needs to be remediated, even if the
building is likely to never be occupied again.

Tags: S-3862/A-5293, Site Remediation Reform Act, SRRA 2
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Overview

Among her various areas of concentration, Valerie Vladyka handles insurance coverage disputes arising under various
types of insurance policies for several prominent insurance carriers. Valerie's experience and knowledge of insurance
coverage has provided insight and guidance in the defense of clients involving claims of additional insured status and
contractual indemnification. It has also enabled her to counsel the Firm's clients in the negotiation of sub-contract
agreements and commercial leases related to provisions for insurance coverage and indemnification. 

Valerie represents small to mid-size businesses in a range of commercial disputes, counseling them whenever possible on
actions they can take to avoid litigation, and aggressively representing them in litigation whenever that proves necessary.

As part of the Firm's Appellate Practice Group, Valerie has handled numerous appeals for clients on a wide range of cases
in the Appellate Division, Supreme Court of New Jersey and Third Circuit Court of Appeals. Her appellate judicial clerkship
and extensive experience in appellate advocacy have resulted in several published appellate decisions.

Early in her career, Valerie served a judicial clerkship with the Honorable James J. Petrella, P.J.A.D., Superior Court of
New Jersey, Appellate Division.

Representative Matters

Represents clients in various federal and state matters involving construction defects, general negligence, toxic

torts, and insurance coverage disputes

Represents a national home warranty company for all claims in New Jersey

Represents clients in defense of claims under the Telephone Consumer Protection Act

., 136  401 (1994) (representation of an employee in wrongful termination suitNicosia v. Wakefern Food Corp N.J.

based upon purported disclaimer in employee handbook)

, Inc., 279  367 (App. Div. 1995), certif. denied 141  98A&S Fuel Oil Co., Inc. v. Royal Indemnity Co. N.J. Super. N.J.

(1995) (successfully defended pollution claims under Absolute Pollution Exclusion in commercial automobile policy)

, 358 F.3d 241 (3rd Cir. 2004) (defense of contractor under borrowed servant doctrine)Marino v. Indus. Crating Co

Professional Recognition

Included on the list of "Bergen County's Top Lawyers" in 2020 and 2021 by , in the category ofBergen Magazine

Insurance*

Included on the list of  magazine's "Top Lawyers" in Insurance Law and Appellate Practice, in 2018 and 2019*(201)

 Practice Areas
Insurance Coverage 
Commercial Litigation

Appellate Practice 
Insurance Defense



Selected to the 2015 through 2022 New Jersey Super Lawyers list, featured in  magazine, in theNew Jersey Monthly

field of Insurance Coverage*

Repeatedly selected to the New Jersey Rising Stars list, featured in  magazine, in the field ofNew Jersey Monthly

Insurance Coverage*

*No aspect of this advertisement has been approved by the Supreme Court of New Jersey. Click  to read Awards &here
 Honors Methodology.

Publications & Presentations

Speaker, "Risk Management and Insurance Considerations in Commercial Transactions," New Jersey State Bar

Association Annual Meeting, May 19, 2022

Co-author, "New Jersey Enacts Bad Faith Law Creating a Private Cause of Action Against Automobile Insurers for

the Denial or Delay of Uninsured/Underinsured Motorist Benefits," January 24, 2022

Speaker, "Insurance Law Bootcamp," NJICLE webcast, November 18, 2021

Co-presenter, "Employment Issues Related to COVID and the 'Return to the Workplace,'" Bergen County

Professional Women's Network, September 21, 2021

Speaker, "Privilege and Ethical Issues," a NJICLE Insurance Coverage Boot Camp webcast, November 18, 2021

Speaker, NJICLE Insurance Law Summer Institute webinar, August 5-6, 2020

Author, , April 15, 2020Remote Notarial Services Permitted During the Health Crisis

Panelist, "Business Law Essentials," Bergen County Professional Women's Network, April 5, 2019

Lecturer at Greater New York Mutual Insurance Company seminar entitled "Tendering a Defense," November 2014

Co-Author, " ," New Jersey Lawyer Magazine, August 2014ERISA Liens in Personal Injury Cases

Lecturer, New Jersey State Bar Association (NJSBA) Annual Meeting on Mold Exclusion, 2011

Professional, Business & Civic Affiliations

Member, New Jersey Women Lawyers Association

Member, District IIA (Northern Bergen County) Fee Arbitration Committee

Vice Chair, New Jersey State Bar Association, Insurance Law Section

Girl Scout Leader

Former Officer and present Executive Board Member Midland School #1 PTA

Alternate Member of the District llB Ethics Committee (South Bergen County)

Member, Executive Committee - Morris Pashman Inn of Court

Fact

Valerie and her family are travelers, rotating between trips to Europe and the U.S. national parks, including a favorite rafting
trip down the Colorado River.
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New Jersey, 1991 

United States Court of Appeals for the Third Circuit and Federal Circuit, 2003 

United States District Court of New Jersey, 1991

Education

Seton Hall University School of Law, J.D., 1991

Montclair State University, B.A. Political Science, 1988 
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